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On Januar y 25,  2008,  t he Wi sconsi n Judi c i al  Counci l  

pet i t i oned t hi s  cour t  f or  amendment  t o Wi s.  St at .  § ( Rul e)  

809. 23( 3)  t o al l ow unpubl i shed opi ni ons t o be ci t ed f or  t hei r  

per suasi ve val ue.   The cour t  hel d a publ i c hear i ng on Oct ober  

14,  2008,  on t he pet i t i on.   Upon consi der at i on of  mat t er s 

pr esent ed at  t he publ i c hear i ng and submi ssi ons made i n r esponse 

t o t he pr oposed amendment ,  t he cour t  adopt ed t he pet i t i on,  wi t h 

modi f i cat i ons,  on a 6 t o 1 vot e.   Just i ce Br adl ey di ssent ed f r om 

t he adopt i on of  t he pet i t i on.   Fur t her ,  t he cour t  vot ed t he 

ef f ect i ve dat e of  t he amendment s adopt ed her ei n wi l l  be Jul y 1,  

2009,  and t hat  t he cour t  wi l l  r evi ew t he oper at i on of  t hi s r ul e 

appr oxi mat el y t hr ee year s f r om t he ef f ect i ve dat e.    

Ther ef or e,  

I T I S ORDERED t hat  ef f ect i ve Jul y 1,  2009:  
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SECTION 1.  809. 23 ( 3)  of  t he st at ut es i s r enumber ed 809. 23 

( 3)  ( a)  and amended t o r ead:  

809.23 (3) UNPUBLI SHED CI TATI ON OF UNPUBLI SHED OPI NI ONS NOT CI TED.  ( a)  

An unpubl i shed opi ni on i s of  no pr ecedent i al  val ue and f or  t hi s 

r eason may not  be ci t ed i n any cour t  of  t hi s st at e as pr ecedent  

or  aut hor i t y,  except  t o suppor t  a c l ai m of  c l ai m pr ecl usi on,  

i ssue pr ecl usi on,  or  t he l aw of  t he case,  and except  as pr ovi ded 

i n par .  ( b) .  

SECTION 2.  809. 23 ( 3)  ( b)  of  t he st at ut es i s cr eat ed t o r ead:  

809.23 (3) ( b)  I n addi t i on t o t he pur poses speci f i ed i n 

par .  ( a) ,  an unpubl i shed opi ni on i ssued on or  af t er  Jul y 1,  

2009,  t hat  i s  aut hor ed by a member  of  a t hr ee- j udge panel  or  by 

a s i ngl e j udge under  s.  752. 31( 2)  may be ci t ed f or  i t s 

per suasi ve val ue.   A per  cur i am opi ni on,  memor andum opi ni on,  

summar y di sposi t i on or der ,  or  ot her  or der  i s not  an aut hor ed 

opi ni on f or  pur poses of  t hi s subsect i on.   Because an unpubl i shed 

opi ni on ci t ed f or  i t s per suasi ve val ue i s not  pr ecedent ,  i t  i s  

not  bi ndi ng on any cour t  of  t hi s st at e.   A cour t  need not  

di st i ngui sh or  ot her wi se di scuss an unpubl i shed opi ni on and a 

par t y has no dut y t o r esear ch or  c i t e i t .  

SECTION 3.  809. 23 ( 3)  ( c)  of  t he st at ut es i s cr eat ed t o r ead:  

809.23 (3) ( c)   A par t y c i t i ng an unpubl i shed opi ni on shal l  

f i l e and ser ve a copy of  t he opi ni on wi t h t he br i ef  or  ot her  

paper  i n whi ch t he opi ni on i s c i t ed.  



No.   08- 02 
 

3 
 

Judicial Council Note, 2008:  Sect i on ( 3)  was r evi sed t o 
r ef l ect  t hat  unpubl i shed Wi sconsi n appel l at e opi ni ons ar e 
i ncr easi ngl y avai l abl e i n el ect r oni c f or m.   Thi s change al so 
conf or ms t o t he pr act i ce i n numer ous ot her  j ur i sdi ct i ons,  and i s 
compat i bl e wi t h,  t hough mor e l i mi t ed t han,  Fed.  R.  App.  P.  32. 1,  
whi ch abol i shed any r est r i ct i on on t he ci t at i on of  unpubl i shed 
f eder al  cour t  opi ni ons,  j udgment s,  or der s,  and di sposi t i ons 
i ssued on or  af t er  Januar y 1,  2007.   The r evi s i on t o Sect i on ( 3)  
does not  al t er  t he non- pr ecedent i al  nat ur e of  unpubl i shed 
Wi sconsi n appel l at e opi ni ons.  

 
I T I S FURTHER ORDERED t hat  t he cour t  wi l l  convene a 

commi t t ee t hat  wi l l  i dent i f y dat a t o be gat her ed and measur ed 

r egar di ng t he ci t at i on of  unpubl i shed opi ni ons and expl ai n how 

t he dat a shoul d be eval uat ed.   Pr i or  t o t he ef f ect i ve dat e of  

t hi s r ul e amendment ,  t he commi t t ee and CCAP st af f  wi l l  i dent i f y 

met hods t o measur e t he i mpact  of  t he r ul e amendment  and 

est abl i sh a pr ocess t o compi l e t he dat a and make ef f ect i ve use 

of  t he cour t ' s  dat a keepi ng syst em.   The dat a shal l  be pr esent ed 

t o t he cour t  i n t he f al l  of  2011.  

I T I S FURTHER ORDERED t hat  not i ce of  t hi s amendment  of  Wi s.  

St at .  § ( Rul e)  809. 23( 3)  be gi ven by a s i ngl e publ i cat i on of  a 

copy of  t hi s or der  i n t he of f i c i al  st at e newspaper  and i n an 

of f i c i al  publ i cat i on of  t he St at e Bar  of  Wi sconsi n.  

Dat ed at  Madi son,  Wi sconsi n,  t hi s 6t h day of  Januar y,  2009.  

BY THE COURT:  
 
 
 
Davi d R.  Schanker  
Cl er k of  Supr eme Cour t  
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¶1 ANN WALSH BRADLEY,  J.    (dissenting).  Thi s cour t  has 

f aced t hr ee pr evi ous pet i t i ons t o amend t he cur r ent  c i t at i on 

r ul e,  and has up unt i l  now decl i ned t o do so.   I  r espect f ul l y 

di ssent  f or  t he r easons pr evi ous l y st at ed.   I n t he Mat t er  of  t he 

Amendment  of  Wi s.  St at .  § ( Rul e)  809. 23( 3) ,  2003 WI  84,  261 

Wi s.  2d x i i i ,  ¶¶6- 11.   No suf f i c i ent  pr obl em has been i dent i f i ed 

t o war r ant  t he change.   I  cont i nue t o bel i eve t hat  t he pot ent i al  

i ncr eased cost  and t i me out wei gh any benef i t s gai ned.   

Ther ef or e,  I  woul d deny t he pet i t i on.    
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